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SEPARATE ENTITY OF PARENT AND 
SUBSIDIARY CORPORATIONS* 


By Henry W. BALLANTINE 
School of Jurisprudence, University of 
California 


An important question in corporation 
law is the effect of the connection be- 
tween a parent corporation and its sub- 
ordinate branches, or subsidiaries. When 
will they be found joined in a union so 
close as to amount to practical identifica- 
tion, so that the formal separation of legal 
entities will be disregarded? What sys- 
tem of control exercised by a corporation 
over its subsidiaries will involve respon- 
sibility for their acts and contracts as for 
those of an agent? One aspect of this 
many sided question relates to jurisdic- 
tion over foreign corporations. A foreign 
corporation can be personally served with 
process only when it is doing business 
within a state. In a recent United States 
Supreme Court case the issue was con- 
sidered whether the use of a subsidiary 
to transact business in a state will sub- 
ject the parent corporation to the juris- 
diction.2, The Cudahy Packing Company, 
a Maine corporation, used as an instru- 
mentality to market the Cudahy products 
within the State of North Carolina, the 
Cudahy Packing Company of Alabama. 
Process was served upon the process agent 
of the Cudahy Company of Alabama and 
the plaintiff undertook to establish iden- 
tity between the defendant, the Maine 
corporation and its subsidiary, the Ala- 
bama corporation. The latter bought 


*Reprinted from 14 California Law Review 12, 
with permission of publishers and of the author. 


(1) Eeveesite. etc. Mills v. Menefee (1915) 237 
v. S. 189, 59 L. Ed. 910, 35 Sup. Ct. Rep. 579; 35 

arvard Law Review, 87; 32 Harvard Law Review, 
ua 879; 37 Harvard Law Review, 825 


(2) Cannon Mfg. Co. v. Cudahy Packing Co. 
(1925) 69 L. Ed., Adv. Ops. 308, 45 Sup. Ct. Rep. 
250; see 20 Illinois Law Review, 281, 


| 





| from the defendant and sold to dealers. 
Goods packed by the defendant in Iowa 


were shipped direct to dealers and the 
Alabama corporation collected the price. 
Through ownership of the entire capital 
stock and otherwise the parent corpora- 
tion dominated the Alabama corporation 
completely and exerted its control in 
substantially the same way, and through 
the same officers, as it did over those sell- 
ing branches or departments of its busi- 
ness not separately incorporated which 
were established to market the Cudahy 
products in other states. But the techni- 
eal existence of the Alabama Company 
as a distinet corporate entity was ob- 
served. Its organization was separately 
kept up, and all transactions between the 
two corporations were represented by en- 
tries in their respective books. This cor- 
porate separation from the _ general 
Cudahy business was evidently adopted 


-beeause the defendant wished to have 


business transactions in North Carolina, 
but did not choose to enter the state in 
its corporate capacity. It preferred to 
employ a subsidiary corporation. Was it 
not carrying on part of its business 
through the subsidiary company? 

The court held that it was already es- 
tablished law that the use of a subsidiary 
does not necessarily subject a parent cor- 
poration to the jurisdiction of the state. 
The present case, it was said, differs per- 
haps in degree from previous cases, in 
that the identity of interest was more 
complete and the exercise of control over 
the subsidiary more intimate than in prior 
eases. The corporate separation; though 
merely formal, was however, respected for 
jurisdictional purposes. A_ subsidiary 


‘transacting business in a state, though a 


mere adjunct or instrumentality of a 
foreign corporation which owns and con- 
trols it, is a separate entity so that the 
foreign corporation is not doing business 
there itself. The court distinguishes cases 
dealing with the matter of jurdisdiction 
over a foreign corporation from other 
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classes of cases where there is an attempt 
to hold the parent liable for an act or 
omission of its subsidiary, or to enforce 
against a subsidiary a liability of the 
parent. Such cases are referred to as 
concerning substantive rights rather than 
procedure. 

It had been held on the other hand by 
the Texas court that a foreign railway 
company might be sued in a state and 
county in which it was doing business 
through the instrumentality of a domestic 
corporation which operated a line of rail- 
way connecting with the foreign corpora- 
tion’s line. The foreign corporation was 
considered to be doing business in the 
state through the local company as its 
representative, and was liable to suit for 
personal injury by service of process on 
the officers of the local company. The 
principal corporation, it was held, was 
really represented by the agents of the 
subsidiary corporation and liable the same 
as if the business had been done in its 
name.* It must, however, now be rec- 
ognized in all states that an auxiliary com- 
pany is not to be treated as the represen- 
tative of the parent company, nor are its 
agents to be regarded as agents of the 
parent company for the purpose of serv- 
ice of process, nor is the parent corpora- 
tion ‘‘doing business’’ through the sub- 
sidiary.* 

The jurisdiction taken of foreign cor- 
porations flows from the fact that the 
corporation itself does business in the 


( Buie v. Chicago R. I. & P. Ry. Co. (1901) 

Xx. 65 S. W. 27; Central Life, ete. Co. v. 
Smith (1816) 236 Fed. 170, commented on in 15 
Michigan Law Review, 442; In re San Antonio 
L. & I. Co. (1916) 228 Fed. 984; Colonial Trust 
Co. v. Montello Brick Works (1909) 172 Fed. 310; 
see R. H. Herron Co. v. West Side Elec. Co. (1912) 
18 Cal. App. 778, 124 Pac. 455. In a later Texas 
case, however, this doctrine was repudiated in 
view of the fact that it had been otherwise de- 
cided by the United States Supreme Court, which 
is the final authority upon the question of juris- 
diction; see Minnesota Law Review, 309 and 
cases, infra, n. 4. 


(4) Peterson v. Railway Co. (1907) 205 U. 8. 
364, 51 L. Ed. 841, 27 Sup. Ct. Rep. 513; Proctor 


& Gamble v. Newton (1923) 289 Fed. 1018, ~_ 
Atchison v. Stevens (1918) 109 Tex. 269, 206 S. 
921; Pecos Co. v. Cox (1913) 106 Tex. 74, 157 S. Ww. 
745. But see Cutler v. Cutler-Hammer Mfg. Co. 
(1920) 266 Fed. 388, where it was said that the 
subsidiary seems to have amounted to little more 
than a bookkeeping arrangement. 





state in such a manner, and to such an 
extent that its ‘‘actual presence’’ there 
is established.® This theory of ‘‘presence’’ 
like the earlier theory of ‘‘implied con- 
sent’’ seems a mere fiction or figure of 
speech. The real basis of jurisdiction is 
such a course of business activity by cor- 
porate agents that it is deemed fair, politic 
and reasonable to make the corporation 
subject to suit there. The ‘‘presence’’ 
test itself calls for a test and no more 
definite test has been prescribed than that 
the acts done must constitute some part 
of the ordinary business of the corpora- 
tion and must be continuous or of some 
duration.® 

The doctrine that the parent corpora- 
tion is not deemed to be doing business 
through its subsidiaries, in the eye of the 
law, may be regarded as a somewhat tech- 
nical rule adopted from practical reasons 
of policy to limit the somewhat arbitrary 
power exercised by the various states 
over foreign corporations. Our federal 
system making every corporation created 
in one state foreign to every other state 
often renders it advisable to organize 
corporations in many different states 
which are simply branches of the same 
eoncern. The relation between dominant 
and subsjdiary corporations while not a 
basis for jurisdiction over a foreign cor- 
poration, may be treated as an entirely 
different question in considering such 
issues as the liability of the holding com- 
pany for the debts, contracts or torts of 
the subsidiary, or the right of creditors 
of a bankrupt holding corporation to 
reach assets in the hands of a subsidiary, 
or the right of a parent company to prove 
claims against a subsidiary in bankruptcy 
in competition with other creditors. 

In numerous eases it is contended that 
a subsidiary corporation is so far owned 

(5) Bank of America v. Whitney Cent. Nat. 
Bank (1923) 261 U. S. 171, 67 L. Ed. 594, 43 Sup. 


Ct. Rep. 311. 


(6) Farmers, etc. Bank v. Federal Reserve Bank 
(1922) 286 Fed. 566, 588; 30 Harvard Law Review, 
676; 32 Harvard Law Review, 871, 881; 36 Harvard 
Law Review, 327; 37 Harvard Law Review, 8265, 
826; 33 Yale Law Journal, 547. 
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and controlled by another as to make the 
parent corporation responsible for the acts 
and obligations of the subsidiary. Un- 
fortunately it does not seem to be possible 
to lay down any definite test as to when 
the usual immunity of the stockholder 
should be disregarded, but the courts as- 
sign various grounds which to a great 
extent are vague and illusory. It may be 
found in the first place that in substance 
the relation of principal and agent exists 
between the two corporations. It is often 
said, secondly, that one corporation is 
the mere ‘‘ageney,’’ ‘‘adjunct,’’ or ‘‘in- 
strumentality’’ of the other, as if this 
were something different from principal 
and agent. In other cases the courts 
speak of the two corporations as being 


the same identical concern under different | 


names by reason of the mingling or con- 
fusing of their business affairs, as where 
one is merely the selling agency of the 
other. In other cases the courts purport 
to go only on the ground of prevention 
of fraud, evasion and illegality. 

Sinee it is not possible to lay down 
broad and positive doctrines or rules, it 
may be useful to collect and classify 








some of the apparently conflicting cases | 


in this legal quagmire according to their 
subject matter, citing those which do and 
those which do not impose liability on the 
parent or otherwise treat the two con- 
cerns as identified. In numerous cases 
the holding company has been held liable 
for the contracts and debts of its sub- 


sidiary.‘ In other cases the holding com- 

(7) In the following cases the ho'ding company 
was held liable for the debts of its subsidiary: 
Fourth Nat. Bank v. Portsmouth Cotton, ete. Corp. 
(1922) 280 Fed. 879, 284 Fed. 718; Luckenhbach S. 8. 
Co. v. W. R. Grace Co. (1920) 267 Fed. 676, 681 
(complete dominance, puppet, business _inter- 
mingled); Stark Electric R. Co. v. McGinty Con- 
tracting Co. (1917) 238 Fed. 657; U. S. v. United 
Shoe Machinery Co. (1916) 234 Fed, 127 (subsidiary 
merely selling or leasing department of parent 
corporation which is liable for its acts) noted in 
15 Michigan Law Review, 78. Compare Proctor & 
Gamble v. Newton, supra, n. 4: Interstate Tel. Co. 
v. Baltimore Tel. Co. (1892) 51 Fed. 49, 54 Fed. 
50; Dillard & Coffin Co. v. Richmond Cotton Oil 
Co. (1918) 140 Tenn. 290, 204 S. W. 758 econ 
liable for debts of dummy, complete control); Platt 
v. Bradner (1924) 131.Wash. 573, 230 Pac. 633 (mere 
agency of owning company); see Kelly v. Ning 
Yung Ben. Assn. (1905) 2 Cal. App. 460, 84 Pac. 
321 (services rendered at instance of officer of 
parent corporation). 





pany is held not liable unless the relation 
of principal and agent exists.= In many 
eases a parent corporation has been held 
liable for the negligence and other torts 
of the subsidiary. In other cases the 
parent corporation is held not liable.?® 
In certain cases the assets of the sub- 
sidiary are held to be assets of the bank- 
rupt parent corporation and creditors of 
the parent may enforce their claims 
against them.14 

The question is sometimes raised 
whether the parent corporation can prove 
its claims against the insolvent subsidiary 
in competition with its creditors. A few 
eases have gone so far as to hold that 
where the parent corporation has con- 
dueted its business through the instru- 
mentality of the subsidiary that capital 
advanced may not be treated as a loan 
to the subsidiary as against third parties. 


(8) In the following cases the holding company 
was held not liable for the debts of the subsidiary: 
City of Holland v. Holland City Gas Co. (1919) 
257 Fed. 679; New York Trust Co. v. Carpenter 

1918) 250 Fed. 668; Martin v. Development Co. 
(1917) 240 Fed. 42; Chicago, Pittsburgh & Buffalo 
Co. v. Duncan (1916) 232 Fed. 584; Richmond, ete. 
Co. v. Richmond Co. (1895) 68 Fed. 105; Marsch vy. 
S. N. Eng. R. Corp. (1918) 230 Mass. 483, 126 N. E. 
120; Borough of Ambridge v. Philadelphia Co. 
(1925) 283 Penn St. 5, 129 Atl. 67. 


(9) Parent corporation liable for torts: Gulf 
C. & S. F. Ry. Co. v. Cities Service Co. (1922) 
281 Fed. 214; The > ae cee’ Van Driel Senior (1918) 
252 Fed. 35, 164 Cc. Cc. A. 47; soo R. Foard Co. 
v. Maryland (1914) 219 Fed. 827, 135 C. C. A. 497 
(business not kept separate; funds of subsidiary 
dealt with as if they were parent’s); Maryland v. 
General Stevedoring Co. (1914) 213 Fed. 51; West- 
inghouse Elec. & M. Co. v. Allis Chalmers Co. 
(1910) 176 Fed. 362; Lehigh Valley R. Co. v. Du 
Pont (1904) 128 Fed. 840; Lehigh, ete. R. Co. v 
Delachesa (1906) 145 Fed. 617, T76..C. Cy. hy 307; 
Erickson vy. Minn. & Ont. Power Co. (1916) 134 
Minn. 209, 158 N. W. 979; Specht v. Missouri Pac. 
R. R. Co. (1923) 154 Minn. 314, 191 N. W. 905 
(principal and agent); Auglaize Box Board Co. v. 
Hinton (1919) 100 Ohio St. 505, 126 N. E. 881, 885; 
Oriental Inv. Co. v. Barclay (1901) 25 Tex. Civ. 
App. 543, 61 S. W. 80 (principal and agent); Davis 
v. Alexander, 269 U S. 114, 46 S. Ct. 34. 


(10) In the following cases the parent corpora- 
tion was he'd not liab'e for the negligence or tort 
of the subsidiary: Union Sulphvr Co. v. Freeport 
Texas Co. (1918) 251 Fed. 634. 661; Atchison, etc. 
R. B. Co. v. Cochran (1890) 43 Kans. 225, 23 Pac. 
151; Stone v. Cleveland })., C. & St. L. Ry. Co. 
(1911) 202 N. Y. 352, 95 N. EB. 816, 35 L. R. A. 
(N. S.) 770. See Bethle' em Steel Co. v. Raymond 
Concrete Pile Co. (1922) 141 Md. 67, 118 Atl. 279. 


(11) Re Eilers Music House Grey) 270 Fed. 915, 
274 Fed. 330; Re Rieger (1907) 157 Fed. 609; Re 
Muncie Pulp Co. (1905) 139 Fed. 546, 71: C. C. A. 
530 (subsidiary used as a mere agent or creature 
of the bankrupt with no independent or separate 
business existence); B. & O. Tel. Co. v. Interstate 
Tel. Co. (1893) 54 Fed. 50, 4 C. C. A. 184 (judgment 
creditor of parent reaches funds realized from sale 
of plant of subsidiary); Day v. Postal Tel. Co. 
(1887) 66 Md. 354, 7 Atl. 608 (dominant corporation 
managed subsidiary without regard to interests of 
its shareholders). 
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The controlling corporation, it has been 
contended, cannot share as a creditor in 
the assets of the insolvent subsidiary, on 
the theory that the parent which invests 
money in a branch of its own business 
cannot in ease of failure shift the loss to 
innocent parties, or enforce a _ claim 
against itself.1* 

The control of parent over subsidiary 
may be a ground for treating terminal 
facilities operated by a subsidiary as not 
being an independent public carrier, free 
to impose separate carrying charges on 
the public. This formal breaking up of 
a continuous line may be a mere sleight 
of hand trick with the separate legal en- 
tity So a subsidiary wharfage com- 
pany cannot escape regulation by the 
Commerce Commission on the ground that 
it is a separate entity where it was an 
essential link in a system controlled by 
a railroad company, an interstate car- 
rier.1* A parent company having control 
of a subsidiary company occupies a fidu- 
ciary relation toward the company, its 
stockholders and ecreditors.?® 

The mere fact that the parent corpora- 
tion owns all the stock of the subordinate 
corporation, or that the same individuals 
own all the stock in both corporations, 
does not make them the same concern in 
law. There must be some ground in ad- 
dition to mere unity of interest and own- 
ership. Even when two or more corpora- 
tions are associated together under com- 
mon control as several branches or de- 
partments of a single common enterprise, 
they are still normally to be regarded as 


(12) Hunter v. Baker Motor Vehicle Co. (1915) 
225 Fed. 10906, 1015; Clere Clothing Co. v. Union 
Trust, ete. Bank (1915) 224 Fed. 363, 140 C. C. A. 
49; S. G. V. Co. v. S. G. V. Co. (1919) 264 Penn. 
St. 265, 107 Atl. 721; but see contra: Pickett v. 
Wood (1916) 234 Fed. 833, 148 C. C. A. 431; Re 
Watertown Paper Co. (1909) 169 Fed. 252, 941 C. C 


A. 528 (separate corporate organization and books 
maintained); see 15 Michigan Law Review, 172. 


(13) Chicago M. & St. P. R. Co. v. Minn. Civic, 
etc. Assn. (1918) 247 U. S. 490, 62 L. Ed. 1229, 38 
Sup. Ct. Rep. 553. 

(14) Southern Pac. Term. Co. v. I. C. C. (1911) 


219 U. S. 498, 55 L. Ed. 310, 31 Sup. Ct. Rep. 272. 
See also State v. Chicago & N. W. R. Co. (1916) 
133 Minn. 413, 158 N. W. 627 (one road or line). 


(15) Title Ins. & T. Co. v. Cal. Dev. Co. (1915) 


171 Cal. 173, 152 Pac. 542. 








separate and independent legal entities. 
It has been asserted, however, that 
where stock ownership is resorted to not 
for the purpose of participating in the af- 
fairs of the corporation in the customary 
and usual manner, but for the purpose 
of controlling the subsidiary company so 
that it may be used as a mere adjunct, 
agency or instrumentality of the owning 
company, the court will not permit itself 
to be blinded by mere corporate form, 
but will in a proper case disregard the 
corporate entity and treat the two cor- 
porations as one, or at least as responsible 
for each other.1® In a recent Massachu- 
setts case? the Finnish Socialistic Pub- 
lishing Company organized a subsidiary 
for the sole purpose of publishing a news- 
paper and to manage and use it as a 
creature or mouthpiece for the circulation 
of its propaganda. A libel was published 
in the paper without the immediate 
knowledge of the parent company. It 
was held that ‘‘this technical distinction 
as between themselves cannot be invoked 
to defeat the plaintiff to whom they are 
jointly and severally responsible.’’!7a 
What is meant by such terms as ‘‘ad- 
junet,’’ ‘‘ageney,’’ ‘‘instrumentality,”’ 
‘‘ereature’’ or ‘‘mouthpiece’’? What 
eonditiens must exist to warrant a court 
in treating the A corporation as the mere 
adjunct of the B corporation? The word 
‘‘agency’’ is often used as a synonym of 
“fed unet,’’ whatever that may mean, 
a: d as deseriptive of a relation variously 
in the 
‘*device,”’ 
**corporate 


eases as ‘‘alter ego,’’ 
‘‘dummy,’’ ‘‘branch,’’ 
double,’’ ‘‘ business 


defined 
**alias,”’ 
**to0l.”’ 


, 


_ (16) Chicago M. & St. P. R. Co. v. Minneapolis 
Civic & Comm. Assn. (1918) 247 U. S. 490, 62 L. 
Ed. 1229, 38 Sup. Ct. Rep. 553; Radio Craft Co. 
v. Westinghouse Elec. and Mfg. Co. (1925) 7 Fed. 
(°d) 432; Hunter v. Baker Motor Vehicle Co. (1915) 
225 Fed. 1006; Advance-Rumley Thresher Co. v. 
Geyer (1918) 40 N. D. 18, 168 N. W. 731; Platt v. 
Bradner Co. (1924) 131 Wash. 573, 230 Pac. 633, 
634; 1 Fletcher, Cyc. of Corporations, p. 63, § 45; 
19 Fletcher, Cyc. of Corporations, p. 11, § 45; see 
Wenban Estate v. Hewlett (1924) 193 Cal. 675, 
227 Pac. 723; 12 Columbia Law Review, 502, 503. 


(17) Finnish Temperance Society v. Finnish 
Socialistic Publishing Co. (1921) 238 Mass. 345, 130 
N. E. 845. Cf. March v. Southern N. E. R. Co. 
230 Mass. 483, 120 N. E. 120. 


(17a) Finnish Temperance Society v. Finnish 
Socialistic’ Publishing Co., 238 Mass. 345, 355. 
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econduit,’’ ‘‘instrumentality,’’ ete., but 
all in the sense of ‘‘means’’ through 
which a corporation’s own business is 
actively prosecuted. It clearly appears 
that the word ‘‘adjunct’’ and these other 
terms like ‘‘business conduit’’; are too 
uncertain to be adopted as a test or rule 
of law to indicate when adherence to the 
doctrine of separate and distinct cor- 
porate entity will work injustice or 
amount to a perversion of corporate 
eapacity.1® 

One corporation may be the agent of 
another, just as one individual may act 
for another. The difficult question is 
what facts of ownership, control, and 
management in a common enterprise 
should require that the acts and obliga- 
tions and property of the subsidiary 
should be treated as if they were those 
of the parent.1® It is submitted that no 
mechanical rule based on objective facts 
of control or connection which will fur- 
nish a certain test is possible of formula- 
tion. Identity of stockholders, identity 
of officers, the manner of keeping books 
and records, the methods of conducting 
the corporate business as a separate con- 
cern or as a mere department of the other 
concern, may be evidential facts to be con- 
sidered as bearing on the question of 
juggling of separate capacities and wheth- 
er the subsidiary is being managed in 
such a way as to make the controlling 
corporation justly responsible.2° But 
after all it comes down to a question of 
good faith and honesty in the use of the 
corporate privilege for legitimate ends. 
If a corporation is owned and controlled 
by another and is manipulated by the 
owner for its own purposes and in its own 
interests to the prejudice of innocent 
third parties, or the publie welfare, it may 

(18) N. Y. Trust Co. v. Carpenter (1918) 250 
Fed. 668, 163 C. C. A. 14; 32 Harvard Law Review, 


424: but see Wormser, 12 Columbia Law Review, 
503, 504, 

(19) See Erickson v. Minn. & Ont. Power Co. 
(1916) 134 Minn. 209, 158 N. W. 979; Advance-Rum- 
ley Thresher Co. v. Geyer, supra, n. 16. 

(20). See notes in 4. Minnesota. Law Review, 219; 
29 Yale Law Journal, 663. 





be necessary to limit such abuse of the 
corporate capacity or shield. But in the 
ordinary case the fact that the shares of 
one company all belong to another does 
not make the subsidiary a mere alias, or 
trustee or agent for the parent company 
or for the shareholders of the parent 
company. The relationship is that of 
shareholder to corporation and does not 
constitute the subsidiary an agent. 


The primary object of organization of 
corporations and the value of the cor- 
porate privilege depend on the separation 
of capacities, and on the fact that al- 
though the corporation acts for its stock- 
holders, its stockholders are not personally 
liable for its acts.*4 In a popular sense 
the company may in every case be said 
to carry on business for and on behalf of 
its shareholders, but this does not in point 
of law constitute the relation of principal 
and agent between them or render the 
shareholders liable for acts of the com- 
pany or the debts which it ineurs.22 The 
motive of the parent corporation to se- 
cure authority to do business with limited 
liability is not a dishonest use of the cor- 
porate privilege.** It is’ nevertheless 
true that if the separate corporate capac- 
ity is perverted to dishonest uses to evade 
obligations or to defeat public welfare, 
the courts will penetrate the device, un- 
cover the abuse of the special privilege, 

(21) Gramaphone, etc. Ltd. v. Stanley Geet 
2 K. B. 856; Salomon v. Salomon & Co. (1897) 
App. Cas. 22, 43; Sloan Shipyards Corp. v. o 
Shipping Board (1922) 258 U. S. 549, 66 L. Ed. 
762, 42 Sup. Ct. Rep. 386. Contracts made by the 
Fleet Corporation for work on ships are enforcible 
against it though, U. S. is sole stockhoder. Al- 
though an instrumentality of the U. S. it vas not 
immune from suit. Providence Engineering Corp. 
v. Downey, etc. Gorp. (1923) 294 Fed. 641; 36 Har- 
vard Law Review, 218; 8 Minnesota Law Review, 
427; Cf. Ballaine v. Alaska Northern Ry. Co. (1919) 
259 Fed. 183. 

(22) See note 32 Harvard Law Review, 424, com- 
— on N. Y. Trust Co. v. Carpenter, supra, 
n. ° 


) Elenkrieg v. Siebrecht (1924) 238 N. Y. 
, 144 N. EB. 519, 34 A. L. R. 592, 597 n. 


(24) U. 8S. v. Reading Co. (1920) 253 U. S. 26, 
64 L. Ed. 760, 40 Sup. Ct. Rep. 425; Linn & Lane 
be yaa A Co. v. U. S. (1915) 236 U.. S. 574, 59. L. 

Ed. 725; 35 Sup. Ct. Rep. 440; U.S. v. Lehigh 
Valley R. R. Co. (1911) 330 U. S. 257, 55 L. Ed. 
458,31 Sup. Ct. Rep. 387; U. S. v. Milwaukee 
Transit Co. (1905) 143 Fed. 247 (dummy used to 
— rebates); Rice v. Sanger Bros. (1924) —— 

—, 229 Pac. 397 ;Gardner v. Treasurer 
(1918) 225 Mass. 355; 367, 114 N. E. 617.. See Mc- 
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and circumvent fraud.** But to justify 
treating the sole stockholder or holding 
company as responsible it is not enough 
that the subsidiary is so organized and con- 
trolled as to make it ‘‘merely an instru- 
mentality, conduit or adjunct’’ of its 
stockholders. It must further appear that 
to recognize their separate entities would 
aid in the consummation of a wrong.”® 
If the sole stockholder of a corporation 
sets fire to its property in order to get 
the insurance, his act would be a defense 
to a suit for the insurance. He could not 
be allowed to profit in his corporate capac- 
ity by a fraudulent act done in his in- 
dividual capacity. The law does not suf- 
fer itself to be circumvented by specious 
devices or disguises.*® An executor who 
fails to sue a corporation of which he is 
sole stockholder cannot take advantage 
of his breach of duty to set up the statute 
of limitations, the corporate debt being 
in substance his own. It would be an 
abuse of the privilege of separate capac- 
ity.?7 

The basic theory of corporation law is 
that a corporation exists as an entity en- 
tirely apart from its stockholders. There 
is in many eases much loose talk about 
‘‘ignoring the corporate fiction’’ and 
‘‘looking at the substance rather than the 
form.’’ But the corporate capacity is a 
legal fact, not a fiction. Problems of re- 
sponsibility for fraud or for-the acts of 
a corporation used as an agent are to be 
solved not by ‘‘disregarding’’ the cor- 
porate personality, but by the application 
of the usual principles of liability for the 
Williams, Limitations in the Theory of Corporate 
Entity in California, 4 California Law Review, 465; 
Disregarding Corporate .Entity in One Man Com- 
Beope_of Corporate Entity ‘Theory, 17 Columbia 
Law Review, 128; Wormser, Piercing Veil of Cor- 
porate Entity, 12 Columbia Law Review, 496. 

(25) Erkenbrecher v. Grant (1921) 187 Cal. 7, 


200 Pae. 641; Minifie v. Rowley (1921) 187 Cal. 
481, 202 Pac. 673. 


(26) Meily Co. v. London, etc. 
(1906) 148 Fed. 688; Wabash Ry. Co. 
etc. Co. (1925) 7 Fed. (2d) 335; D. I. Felsenthal 
Co. v. Northern Assurance Co., Ltd. (1918) 284 Ill. 
343, 120 N. E. 268, 1 A. L. R. 602 (disregarding 
corporate existence); Kirkpatrick v. Allemannia 
A age Co. (1905) 102 App. Div. 327, 92 N. Y. 
upp. 


(271) Minifie v. Rowley, supra, n. 26. 


Fire Ins. Co. 
v. American, 


.to be guilty of crime. 





acts of other persons or for collusion with 
them. Before the acts and obligations 
of a corporation can be legally recognized 
as those of particular individuals, and 
vice versa, it must appear that the cir- 
cumstances are such that there is an 
agency of the one for the other or that 
the privilege is being abused so that an 
adherence to the distinction or separate 
capacity would sanction a fraud or 
promote injustice. 

A subsidiary corporation is simply a 
species of one man corporation. But the 
concentration of its stock in the hands of 
one holder does not dissolve the corpora- 
tion or put its entity into a state of 
suspense. There are a number of cases 
involving ‘‘one man’’ corporations, where 
the court holds the sole stockholder liable 
for the acts of the corporation, or holds 
the corporation bound by the act of the 
sole stockholder. The language of the 
opinions often places the decision on ‘‘dis- 
regard of the corporate entity,’’ but most 
of them can be explained by a liberal ap- 
plication ef ordinary agency rules, such 
as holding the corporation bound by the 
act of those in control, though without 
the usual formalities of a directors’ meet- 
ing.*® 
Campbell v. "Hanford (1924) 227 Bac. ast (Gal.): 
noted in 24 Columbia Law Review, 798; Relley v. 
Campbell (1901) 134 Cal. 175, 66 Pac. 220; Com- 
mercial Security Co. v. Modesto Drug Co. (1919) 
43 Cal. App. 162, 184 Pac. 964; Deming v. Maas 


(1912) 18 Cal. App. 330, 123 Pac. 204; Rutz v. 
Obear (1911) 15 Cal. App. 435, 115 Pac. 67. 








The Michigan Supreme Court is evenly 
divided on the question whether a person 
who concededly has possession of and trans- 
ports intoxicating liquor, must have know]l- 
edge that it is intoxicating liquor in order 
In People v. Avery, 
211 N. W. 349, the trial judge would not 
charge the jury to acquit if the accused 
‘*didn’t know or ought not to have known 
it.’? Conviction was affirmed by reason of 
equal division of the Supreme Court. 
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EDITORIALS AND COMMENTS | 
| 


MR. McADOO’S ADDRESS ON PROHIBITION | 


On January 28, in an address on ‘‘Prohi- | 
bition, Nullification and Lawlessness,’’ be- | 
before the Ohio State Bar Association, Hon. 
Wm. G. McAdoo denounced the defiers of 
the 18th Amendment and Volstead <Act, 
argued against repeal, urged obedience and 
made several interesting contentions on law 
points, among them these: 


(1) That the 18th Amendment obligated 
Congress to enact statutes in furtherance 
thereof. In support of this contention he 
relied chiefly upon the language of Chief | 
Justice White in his coneurring opinion 
in the Prohibition Cases, 253 U. S. 384, 
which was not concurred in by the other | 
members of the court. The majority opin- | 
ion in that ease will hardly bear the con- | 
struction Mr. MeAdoo suggests. It goes no 
further than to hold what the Amendment 
itself makes perfectly clear, i. e., that Con- 
gress is authorized to legislate in further- 
ance of the Amendment. But since the | 
Amendment provides no punishment for 
that which it makes unlawful, it cannot be 
doubted that it was the duty of Congress 
by legislation to give it punitory sanction. 

(2) Mr. MeAdoo’s next point is that 
Congress cannot repeal the Volstead Act 
without contemporaneously enacting other 
legislation giving effect to the 18th Amend- 








ment. The argument is that it was the duty 
of Congress to pass laws to enforce the 18th | 
Amendment, even though if Congress had | 
failed to do so there would be no power | 
to compel it; that having discharged that | 
duty by enacting the Volstead Act, Con- | 
gress cannot now repeal it so as to leave | 
the 18th Amendment without statutory sup- | 
port, but must in repealing it contempo- | 
raneously legislate in furtherance of the 
Amendment, otherwise the repeal, being in 
violation of the constitutional duty of Con- 
gress, is unconstitutional and void. Bull v. 
Conroe, 13 Wis. 233, is cited and does sup- 
port that contention, for it is there held 
that : 





Although the failure of the Legislature to 
perform a positive constitutional duty may be a 
wrong without a remedy (since the courts possess 
no power to compel the Legislature to enact 
laws) yet when such duty has once been execu- 
ted, the Legislature is deprived of all future 
power to leave it wholly unexecuted; and whilst 
it may within constitutional limits vary or 
modify the laws by which that duty has been 
once performed, it cannot totally repeal them 
without the contemporaneous passage of sub- 
stitutes. 

(3) Going a step further, Mr. McAdoo 
contends that the States like Congress are 
under an affirmative duty of legislation and 
action in furtherance of the Amendment. 
He says: 

The language is that ‘‘the States shall have 
power.’’ But, it is to be noted that this same 
language is also applied to Congress—‘‘ Congress 
shali have power’’ to enforce the Amendment. 
The relation of the States to enforcement is 
deseribed in precisely the same language that 


is applied to Congress. We have just seen, 
however, that Congress has been held to be 
under an affirmative constitutional obligation 


to provide for enforcement of the Amendment, 
and eannot be regarded as merely given a 
power which it can exercise or not in its dis- 
cretion. 

But his logical conclusion is based on the 


premise that the Supreme Court has ‘‘held’’ 


' what Chief Justice White alone said; and 


further, the relations of Congress and the 
States to the Constitution are manifestly 
different. 

(4) From the foregoing Mr. McAdoo, as 
in point (2) supra, deduces that the States 
cannot repeal their prohibition laws with- 
out contemporaneous enactment of other 


supporting legislation, and he said : 


If these views are sound, it must follow that 
the repeal by the State of New York in 1923 
and the repeal by the State of Montana recently 
of their prohibition enforcement laws are void. 
A challenge of these repeals in the courts would 
raise a very important and interesting question. 


(5) But by the last point to be men- 
tioned herein, he positively waves a red 
flag in the face of the wets and perhaps 
even others merely having confirmed States- 
rights’ views, for he intimates that in States 


. not giving active support to the Amend- 


ment, an organized federal police might be 
sent to enforce the federal laws! 

But whether or not one agrees with all 
of Mr. MeAdoo’s contentions, his eloquent 
and unanswerable plea for obedience to 
what is now the law, and his condemna- 








114 CENTRAL LAW JOURNAL No. 7 








tion of the advocates of unlawful nullifica- 
tion is well worth reading. The whole 
address is printed in The Ohio Law Bul- 
letin, Vol. XXV, p. 177, and appeared in 
some of the newspapers. 


INSURANCE AGAINST LOSS OF AUTOMO- 
BILE BY FORFEITURE FOR VIOLATION 
OF LIQUOR LAWS. 

Today many, perhaps most, automobiles 
are sold on deferred payments under title- 
retaining conditional sales contracts. For- 
merly insurance against loss by fire, col- 
lision and theft was considered adequate 
protection of the seller pending full pay- 
ment. The deodand features of the vari- 
ous liquor laws now necessitate insurance 
against loss by forfeiture for violation of 
those laws, and such insurance is being 
written on a large seale. The effect of it 
was involved in the recent case of U. S. v. 
Rigby, decided by the U. S. District Court 
for Idaho, on February 2, 1927. The de- 
fendant had been convicted of transporta- 
tion in violation of the National Prohibition 
Act, and the government was about to take 
steps to forfeit the automobile used by him, 
the title to which was in an innocent per- 
son who had sold it to him under con- 
ditional sale and had taken out insurance 
indemnifying against loss by such forfeit- 
ure. The insurance ran in favor of the 
seller and the purchaser, as their interests 
might be. The seller intervened in the case 
and demanded possession of the automobile. 
There was no suggestion by the government 
that the seller knew or had reason to be- 
lieve that the automobile was to be used for 
illegal purposes, but the government con- 
tended that the indemnity insurance de- 
prived the owner of right to recover pos- 
session of the automobile. However, the 
Court held, following Fidelity & Deposit 
Co. v. Moore, 3 F (2d) 628, that such in- 
surance is not against public policy, that 
the rights of the innocent seller must 
be respected, and ordered the automobile 
to be turned over to the seller upon pay- 
ment of costs. 





EVIDENCE THAT DEFENDANT IS OR IS 
NOT PROTECTED BY LIABILITY IN- 
SURANCE 

The New Hamsphire Supreme Court 
holds that it is reversible error to admit 
evidence that defendant has no insurance 
to indemnify him for the damages sought. 
(Piechuck v. Magusiak, 135 Atl. 534, see 
post). That court also holds it is error 
to admit evidence that defendant is pro- 
tected by insurance, except as that fact may 
‘‘ineidentally and unavoidably appear.’’ 
Presumably the court would also hold it 
not error if the evidence that defendant 
had no insurance came in ‘‘incidentally 
and unavoidably.’’ 

The New Hampshire rule is consistent, 
but in practice it will mean that the jury 
will almost always either know or erreone- 
ously assume that the defendant is insured. 
The court seems to have conceded this, for 
it is said: 

Indemnity insurance is now very generally 
earried, and the fact is matter of common knowl- 
edge. By the improper use of such knowledge, 
a jury might infer, in the absence of evidence 


upon the question, that the defendant was in- 
sured. 


The fact is that when the defendant has 
insurance, the plaintiff will almost always 
be able to show it ‘‘incidentally and un- 
avoidably’’ because the representatives of 
the insurer usually inject themselves into 
every feature of the case except as nominal 
defendant. But when the defendant has 
no insurance it is difficult to conceive how 
that fact can ever appear ‘‘incidentally 
and unavoidably.’’ 

The problem of admitting or excluding 
such evidence has baffled the courts for a 
generation. The Nebraska Supreme Court 
recently adopted a rule that evidence 
of defendant’s insurance is admissible. 
(See Vol. 100 C. L. J., p. 61.) Whether 
that is the ultimate solution remains to be 
seen. If, on a retrial of the New Hamp- 
shire case, with evidence that the defend- 
ant has no insurance excluded, there is a 
verdict for the plaintiff, what inference 
shall we draw? 





yvilmM 








XUM 


CENTRAL LAW JOURNAL 115 





Vol. 100 





RECENT CASES 


ELEVATOR COMPANY HAVING DE- 
FENDED ACTION BROUGHT BY 
PLAINTIFF INJURED BY ELEVATOR 
IN DEFENDANT’S' HOTEL, _IN- 
STALLED BY ELEVATOR COMPANY, 
HELD LIABLE TO JUDGMENT FOR 
ALL DAMAGES, ALTHOUGH NOT 
NOMINAL PARTY TO SUIT.—The facts 
and decision in Hopkins v. Hotel Randolph 
Co., 211 N. W. 423, Iowa, were as follows: 
The Otis Elevator Co. had installed the 
elevator in the defendant’s Hotel on which 
the plaintiff was injured. When plaintiff’s 
suit to recover damages for the injuries was 
instituted against the Hotel, it notified the 
Elevator Company thereof and that the 
Hotel would hold the Elevator Company 
liable for indemnity, and offered to permit 
the Elevator Company to defend the suit 
on condition that it indemnify the Hotel. 
There was a dispute between the Hotel and 
the Elevator Company as to whether the 
accident had occurred from causes for 
which the Elevator Company was respon- 
sible, or from negligence of the Hotel’s em- 
ployees. The Elevator Company attempted 
to accept the offer and defend the suit but 
without agreeing to indemnify the Hotel, 
and there was much colloquy about it, but 
the Elevator Company, by its attorneys, 
did defend the action, although protesting 
throughout that it was not liable for in- 
demnity. The Elevator Company’s ai- 
torneys introduced evidence showing negli- 
gence of the Hotel employees and also seem 
to have directed at least part of their 
efforts toward establishing that the Eleva- 
tor Company was not liable, although the 
Elevator Company was not a party to the 
suit. The trial resulted in a judgment for 
plaintiff against the Hotel, and special jury 
findings indicating negligenge of the Hotel 
and possibly of the Elevator Company. 
Both plaintiff and defendant then filed mo- 
tions to enter judgment against the Eleva- 
tor Company also. These motions were 
argued by separate counsel representing 





plaintiff, defendant, and the Elevatcr Com- 
pany. The trial court overruled these mo- 
tions and plaintiff and defendant appealed. 
The Supreme Court of Iowa reversed the 
action of the trial court and ordered judg- 
ment entered against the Elevator Com- 
pany also, holding that its conduct had 
made it a party and estopped it to disclaim 
liability to indemnify the Hotel. In the 
opinion many points are discussed and nu- 
merous eases cited. 

It also appears that the injured plaintiff 
had filed a prior suit against the Elevator 
Company resulting in a directed verdict 
and judgment for defendant, which went 
on writ of error to the Eighth Cireuit 
Court of Appeals which affirmed the judg- 
ment. Hoskins v. Otis Elevator Co., 16 F. 
(2d) 220. The Iowa Supreme Court held 
that the issues and judgment in the fed- 
eral case were different from the state court 
ease and did not affect it. 


LIABILITY INSURANCE—INSURER 
IN INDEMNITY POLICY, HAVING 
COMPELLED INSURED TO CONTRIB- 
UTE TO SETTLEMENT OF CLAIM IN 
ORDER TO AVOID TRIAL, HELD 
LIABLE TO INSURED FOR AMOUNT 
CONTRIBUTED. —In Mendota Electric 
Co. v. N. Y. Indemnity Co., 211 N. W. 317, 
the trial court had sustained a demurrer 
to the plaintiff’s complaint, but the Su- 
preme Court of Minnesota reversed the 
order. The plaintiff’s complaint alleged, 
in substance, that the defendant had issued 
to plaintiff an ordinary indemnity policy 
in the sum of $5,000; that while said policy 
was in foree a man named Finch was 
severely injured ‘‘under circumstances cre- * 
ating clear liability’’ on the part of plain- 
tiff for damages, and was covered by said 
policy; that Finch brought a suit against 
plaintiff, and a certain power company and 
a telephone company as joint defendants; 
that defendant undertook the defense of 
the action in plaintiff’s behalf and agreed 
with plaintiff that if it were possible to 
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satisfy plaintiff’s liability to Finch, defend- 
ant would pay the amount required of 
plaintiff to effect a settlement provided it 


did not exceed $5,000; that Finch’s suit | 


came on for trial and while it was in 
progress Finch agreed to accept $18,000 in 


full settlement as to all defendants; that 


the attorneys representing the various de- | 


fendants were of opinion that the pro- 
posed settlement should be accepted; that 
the power company agreed to contribute 
$2,000 and the telephone company $11,250, 
leaving $4,750 to be contributed on behalf 
of plaintiff; that defendant repudiated its 
previous agreement and refused to contrib- 
ute more than $3,625; that cognizant of its 
liability to plaintiff, defendant acted in 
‘‘bad faith . . . in coercing and compelling’”’ 
plaintiff to contribute $1,125, which plain- 
tiff paid toward satisfying Finch’s claim; 
that defendant’s acts were negligent and 
prejudicial to plaintiff’s interests in that 
damages in excess of $5,000 might have 
been recovered against plaintiff if the set- 
tlement had not been made. Judgment for 
$1,125 was prayed. 


As against the defendant’s contention 


that the complaint showed the payment 
was voluntarily, and plaintiff could not re- 
eover unless it paid under duress, the Su- 
preme Court held that the facts alleged, 
with the reasonable inferences therefrom, 
showed that the plaintiff was entitled to 
recover. 


REVERSIBLE ERROR TO ADMIT TES- 
TIMONY THAT DEFENDANT IS NOT 
PROTECTED BY LIABILITY INSUR- 
ANCE.—tThe plaintiff sued for damages for 
injuries caused by defendant’s negligent 
operation of an automobile. At the trial 
evidence was admitted, over plaintiff’s ob- 
jection, that defendant did not have lia- 
bility insurance. The Supreme Court of 
New Hampshire held that it was error re- 
quiring reversal of the ease. Piechuck v. 


Magusiak, 135 Atl. 534. The Court said: 


The anthorities are practically unanimous in 
holding that a plaintiff will not be permitted to 





| 











show, as an independent fact, that the defend- 
ant is insured against the liability the plaintiff 
seeks to establish. ; 
Indemnity insurance is now very generally 
carried, and the fact is matter of common 
knowledge. By the improper use of such knowl- 
edge, a jury might infer, in the absence of evi- 


dence upon the question, that the defendant 
was insured. Having drawn this improper in- 
ference they might continue their erroneous 


course by coneluding from such a premise that 
a verdict ought to be returned for the plaintiff. 
This latter conelusion might be arrived at by 
a conscious process of reasoning, or by the un- 
appreciated influence of the prejudice which 
may exist against such a corporation. 

It may be urged that the evidence which was 
received subject to exception merely tended 
to prevent such improper course of procedure, 
and that since this was its only effect its admis- 
sion could work no legal harm to the plaintiff. 
One difficulty with this argument is that it does 
not appear that the jury may not have made 
other use of the fact. They may have thought 
that it would be too bad to make an uninsured 
man pay. The evidence is a form of the inad- 
missible plea of poverty. Having been objected 
to and having been ruled in, the jury were given 
to understand that they were to use it for some 
purpose. ‘‘The fact that the incompetent tes- 
timony is laid before the jury under favorable 
rulings by the court, * * * tends to increase 
rather than diminish its prejudicial effect.’’ 
Cooper v. Hopkins, 70 N. H. 271, 278, 48 A. 
106, 104, 

The evidence was potent to ‘‘excite prejudices, 
or raise false impressions.’’ Tucker v. Peaslee, 


36 N. H. 167, 180; Winkley v. Foye, 28 N. H. 
513, 519. See, also, Winship v. Enfield, 42 N. H. 
197, 212 The admission of evidence which is 


wholly immaterial is ground for setting aside a 
verdict when it appears that the jury may well 
have thought that they were authorized to make 
an improper use of it. Bushman v. Stearns, 76 
N. Hi. 568, 86 A. 140. 

The rule that the admission of incompetent 
evidence is not cause for setting aside a verdict 
when ‘‘the only effect the evidence could have 
had was to defeat an inference which could not 
have been drawn if the evidence had been ex- 
ciuded’’ (Page v. Hazelton, 74 N. H. 252, 254, 
66 A. 1049, 1051) is not applicable here. .As 
before suggested, the evidence may have been 
used, not merely to rebut the illegal inference 
of insurance, but aiso to create sympathy for 
the uninsured defendant. If the latter use was 
made, the plaintiff was deprived of a proper 
consideration of her claim. 








The Vogue for Paris divorces has a rea- 
son. It seems that French law prohibits 
reporting divorce proceedings in the Press, 
and that only three months is required for 
the whole operation. It is almost as con- 
venient and inexpensive as incorporating in 
Delaware. How the law does improve! 
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FEDERAL COURT HAS JURISDIC- 
TION OF SUIT TO SET ASIDE COM- 
PENSATION AWARD.—Where requisite 
diversity of citizenship exists, and State 
Workmen’s Compensation Act provides for 
judicial review by suit after award made, 
it is held in Associated Industrial Ins. Co. 
v. Ellis, 16 F. (2d) 464, by Judge Atwell 
of the Texas District Court, that the suit 
may be instituted in the Federal District. 
The award had been made to citizens of 
Texas, and the insurer, a California Corpo- 
ration, brought suit in equity to set it aside. 
In sustaining the jurisdiction the court 


said : 

The Texas statute (Vernon’s Ann. Civ. St. 
1925, arts. 8306-8309) prescribes a method of 
procedure before the Industrial Accident Board 
and for appeals from its awards and decisions. 
When the board makes a decision, if either party 
is dissatisfied, such party may, within 20 days, 
give notice that it does not consent to abide 
thereby, and bring suit ‘fin some court of com- 
petent jurisdiction in the county where the in- 
jury occurred to set aside said final ruling and 
decision, and said board shall proceed no further 
toward the adjustment of such claim. si 
It is further provided that the trial in such 
court shall be de novo. It will be observed that, 
before a compensation claim becomes a case in 
court, or before the issues connected therewith 
become justiciable, the claim must first be sub- 
mitted to the administrative body known as the 
board. 

In the following cases suits grew out of de- 
cisions by state administrative bodies, created 
by state statutes, and the review of decisions 
by such bodies may be termed an appeal from 
such decisions and the courts have held that 
where a diversity of citizenship existed, and 
where there was involved the requisite juris- 
dictional amount the national courts would take 
jurisdiction: Meyers v. Chicago & Northwest- 
ern Railway Co., 118 Iowa 312, 91 N. W. 1076; 
Kirby v. Chicago & Northwestern Railway Co. 
(C. C.) 106 F. 551; In re Mississippi River 
Power Co. (D. C.) 241 F. 194; Chicago & North- 
western Railway Co. v. Whitton, 80 U. 8. (13 
Wall.) 270, 20 L. Ed. 571; Hess v. Reynolds, 113 
U. S. 73, 5 8. Ct. 377, 28 L. Ed. 927; Clark v. 
Bever, 139 U. S. 96, 11 S. Ct. 468, 35 L. Ed. 88; 
Upshur County v. Rich, 135 U. 8. 467, 10 S. Ct. 
651, 34 L. Ed. 196; In re Silvies (D. C.) 199 
F. 495. 

It seems to me that there is no good reason 
to deny a non-resident the privilege of entering 
any tribunal that it may select. This is clearly 
a controversy between citizens of different states. 
The plea to the jurisdiction is overruled. 


A somewhat similar case, instituted in a 
state court, was held removable to the 
Federal Court, in Texas Pipe Line Co. v. 
Ware, 15 F. (2d) 171, 8th C. C. A. 





The United States Civil Service Commis- 
sion requests us to announce that examina- 
tions for ‘‘ Associate Examiner’’ (paying 
$3,000 per year) and for ‘‘ Assistant Ex- 
aminer’’ paying $2,400 per year) to fill 
vacancies in the Interstate Commerce Com- 
mission, are to be held soon, and that appli- 
‘ations must be filed not later than March 
12, 1927. Both positions afford good oppor- 


tunity for advancement. 


The duties of associate examiners are to 
preside at hearings in cases involving rates, 
rules, regulations and practices of common car- 
riers subject to the Interstate Commerce Act; 
to hear testimony and to rule upon questions 
of admissibility of evidence and other matters 
regarding the conduct of cases which may be 
the subject of dispute; to prepare reports con- 
taining statements of facts, based upon evidence 
introduced; and to recommend action to be taken 
therein. The duties of assistant examiners are 
to perform the work described above in less 
important cases. 

Full information and application blanks may 
be obtained from the United States Civil Serv- 
ice Commission, Washington, D. C., or the secre- 
tary of the board of U. S. civil-service exam- 
iners at the post office or customhouse in any 
city. 


‘* Jurors are entitled to know the talents, 
abilities, and personal appearance of the 
deceased, in order to guide them in assess- 
ing the amount of the damages as to pe- 
cuniary loss. The pecuniary loss would be 
greater if the child had the talents and 
earning ability of Jackie Coogan, for ex- 
ample, than if the deceased child were an 
idiot or of mediocre ability.’’ Smiley v. 
Reid Ice Cream Corporation, 135 Atl., 505, 
N. J. 


‘*Of the six men who shoveled coal in the 
same yard at the time, defendant in error 
was the only person who experienced the 
frostbite of his hands. . The fact 
that the other workmen did not suffer the 
injury of which he complains, although they 
were engaged in the same work at the same 
time and place, shows that he was not, by 
reason of his occupation, exposed to a 
special or peculiar danger from freezing 
greater than that shared by other persons 
in the same locality. It follows that the 
accident did not arise out of the employ- 
ment . . .’’ Consumers Co. v. Indus- 
trial Commission, 154 N. E. 423, IIl. 
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DIGEST OF IMPORTANT DECISIONS 


The name of the state is printed in bold face type to enable you to select cases from 


any particular state. 


The cases from the National Reporter System are copyrighted 


by the West Publishing Co., St. Paul, Minn., from whom a copy of any such decision may 


be obtained for 25 cents. 


APPEAL AND EBROR 

Admission of testimony, though erroneous, 
cannot be complained of by appellant, who made 
no objection to subsequent admission of similar 
testimony. Mercantile Savings Bank of Balti- 
more City v. Appler, 135 Atl. 373, Md. 


BANKS AND BANKING 

Joint depositor, to whom original savings pass- 
book was issued and who continually kept book 
in her possession, held entitled to recover bal- 
ance of deposit from bank issuing new passbook 
to other joint depositor and paying him amount 
of deposit on his representation that original 
passbook had been lost, without further inquiry. 
Mercantile Savings Bank of Baltimore City v. 
Appler, 135 Atl. 373, Md. 


BANKRUPTCY 

Where seller agreed to repurchase stock at 
price paid on buyer’s written election, delivered 
within six months after expiration of year, and 
thereafter was adjudged voluntary bankrupt and 
discharged before buyer elected to require re- 
purchase, held, that seller’s liability on contract 
was not provable in bankruptcy as fixed liabil- 
ity absolutely owing, within Bankruptcy Act, § 
63a, subd. 1, or as founded on open account, or 
on contract express or implied, within subdi- 
vision 4, at time of adjudication, and seller was 
not released by discharge, under section 17; 
doctrine of anticipatory breach not being ap- 
plicable. Perry v. Sturdevant, 218 N. Y. Supp. 
678. 


CARRIERS 

Railroad held not liable for injuries to pas- 
senger resulting from window in railroad car 
falling on elbow, in absence of showing of neg- 
ligence by railroad, doctrine of res ipsa loquitur 
being inapplicable since adjustment of window 
sash is not under exclusive control of carrier. 
York v. Cincinnati, N. O. & T. P. Ry. Co., 288 
S. W. 750, Ky. 


CONTRACTS 

Notes given plaintiff by payee in considera- 
tion for past, present, and future illicit relations 
between the parties could not be enforced 
against one not a party to illegal transaction, 
since once true basis of claim appeared, public 
policy demanded its dismissal. Baker v. Sock- 
well, 251 Pac. 543, Col. 


COURTS 

District Court held without jurisdiction, un- 
der Const. U. 8. art. 3, of petition under Declar- 
atory Judgment Law of Kentucky to obtain 
declaration of rights and duties of plaintiffs un- 
der Acts Ky. 1924, ¢. 10, where, though com- 
monwealth attorney was made defendant as 
representative of commonwealth, there was no 





semblance of adverse litigation with him in- 
dividually, and no relief being prayed against 
him by restraining action on his part, or other- 
wise. Liberty Warehouse Co. v. Grannis, 47 
Sup. Ct. 282. 


CRIMINAL LAW 


In prosecution for driving while intoxicated, 
refusal of trial court to permit introduction of 
evidence showing defendant’s ordinary sober 
conduct was habitually eccentric, in order to 
prove actions testified to were not caused by in- 
toxication, held reversible, as depriving defend- 
ant of substantial right. People v. Owen, 251 
Pac. 686, Cal. 


DEATH 

In action for death of infant, brought under 
Ore. L. 380, by mother, suing as administratrix, 
negligence of infant’s parents will not affect his 
rights, or those of plaintiff, since action is not 
for benefit of parents, but for decedent’s es- 
tate, and plaintiff’s interest in action was as 
administratrix only, and not as parent. Bloom- 
quist v. City of LaGrande, 251 Pac. 252, Ore. 


DIVORCE 

Court may retain jurisdiction to modify its 
order as to care and custody of minor child of 
divorced parents, although child is beyond 
jurisdiction of court. Wells v. Wells-Crawford, 
251 Pac. 263, Ore 


Where $4 a week. was awarded for support of 
divorced wife and child, and wife was entitled 
to nothing, proceeding against husband for con- 
tempt in failing to pay will be dismissed, in 
view of court’s inability to determine part that 
should have been paid for child’s support. 
Herman v. Brennan, 211 N. W. 52, Mich. 


If wife planned second marriage before she 
commenced divorce suit, and remarried a month 
after decree, she cannot by contempt proceed- 
ing enforce decree for support, since court on 
disclosure of such fact would discontinue install- 
ments of alimony from date of second mar- 
riage. Herman v. Brennan, 211 N. W. 52, Mich. 


EVIDENCE 

Testimony of five occupants of automobile, 
with which electric car collided, that they did 
not hear any signals given, held merely negative, 
and insufficient to take case to jury on issue 
whether warning of approach of car was given 
even though there was no evidence to the con- 
trary. Elias v. Collins, 211 N. W. 88, Mich. 


INFANTS 

Where infant, by actual fraud as to misrepre- 
senting age, secured contract, he will be re- 
quired, on bringing suit for recovery of pay- 
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ments thereunder after reaching majority, to 


‘ aceount for injury to property received by him 


under contract, but defendant’s recoupment, 
arising by reason of infant’s tortious conduct, 
cannot be in excess of plaintiff’s claim. Myers 
v. Hurley Motor Co., 47 Sup. Ct. 277. 


INSURANCE 

Divorced wife, claiming death benefits of de- 
ceased member as against widow, held within 
prescribed class of beneficiaries as dependent, 
where dependency was shown by divorce decree 
ordering monthly alimony from deceased mem- 
ber; where beneficiary was designated by Chris- 
tian name and surname in policy addition of 
word ‘‘wife’’ was descriptive only. Rose v. 
Brotherhood of Locomotive Firemen and En- 
ginemen. 251 Pac, 537, Col. 


INTERNAL REVENUE 

Revenue Act 1921, § 223, in so far as it requires 
return from one whose income is derived from 
violation of law is in conflict with Const. Amend. 
5, precluding prosecution under Revenue Act 
1921, § 253, for failure to make return on income 
from sale of liquor in violation of National Pro- 
hibition Act. Sullivan v. United States, 15 
F. (2d) 809. 


Where corporation’s stock was of $100 par 
value, and printed on certificates, and corpora- 
tion later reduced par value to $1 per share 
without changing certificates, held that under 
Revenue Acts of 1918 and 1921 imposing a 
stamp tax of 2 cents per ‘‘$100, of face value 
or fraction thereof’’ on transfers of stock cer- 
tificates, the tax is based on the $1 par value 
and not the prior $100 par value. Goodyear 
Tire & Rubber Co., v. U. S., 47 Sup. Ct. 263. 


INTOXICATING LIQUORS 


Taking a drink of intoxicating liquor on in- 
vitation of owner thereof does not constitute 
eriminal ‘‘possession.’’ Colbaugh v. United 
States, 15 F. (2d) 929. 


In absence of statute, testimony of general 
reputation is inadmissible to establish existence 
of liquor nuisance, but evidence of general repu- 
tation that intoxicating liquor j;was sold on 
premises was admissible, in action to abate liquor 
nuisance, solely on issue of owner’s knowledge 
of such unlawful use of premises, where such 
knowledge was essential to make owner liable. 
State ex rel. Patterson v. Longpre & Cameron, 
251 Pae. 468, Wyo. 


If one maintains a building or place where 
intoxicating liquor is habitually brought by 
others to be there possessed and consumed for 
beverage purposes, and there permits such pos- 
session of intoxicating liquor for profit, he 
thereby constitutes his place a nuisance under 
the provisions of Section 21 of Prohibition Law; 
but charge to jury that diligence to - prevent 
unlawful practice was no defense, and that pro- 
prietor knowing of such practice was bound to 
prevent it at his peril, held error, because there 
must be criminal intent. Notary v. U. 8., 16 F. 
(2d) 434. 





JUDGMENTS 

The failure of the Secretary of State to 
notify a foreign corporation of the service of 
process on him as authorized by Statute does 
not constitute such ‘‘ unavoidable casualty or mis- 
fortune’’ as to warrant the vacation of a de- 
fault judgment against such corporation. Geo. 
O. Richardson Machinery Co. v. Scott, 251 Pac. 
483, Okla. 


JURIES 

District Court is authorized in drawing jury to 
exclude jurors from county in which crime was 
committed, without assigning reason therefor. 
Meyers v. United States, 15 F. (2d) 977. 


State statute so far as it provides for for- 
feiture of conveyance in which intoxicating 
liquor is found without jury trial, is void. State 
v. Studebaker Touring Car, 251 Pac. 701, Ore. 


LANDLORD AND TENANT 


Landlords’ refusal to repair clogged drain 
pipe, ,causing accumulation ‘of water, ‘which 
leaked through roof into tenant’s bedroom, mak- 
ing it impossible for him to sleep there, held 
not a constructive ‘‘eviction.’’ Lorenz v. Me- 
Closkey, 135 Atl. 350, N. J. 


Landlord held required to anticipate and guard 
against danger to public from opening of doors 
from cellar stairs to sidewalk by tenants who 
were entitled to use cellar. West v. Kingsway 
Realty Corporation, 218 N. Y. Supp. 672, N. ¥. 


LIBEL AND SLANDER 
Privilege—Communications of physician (de- 
fendant) to employer in relation to pending 
claim against the employer before Workmen’s 
Compensation Board are qualifiedly privileged, 
but proof that communication related to infor- 
mation obtained several years before from the 
plaintiff (claimant) while under the physician’s 
treatment and also that after the defamatory 
statements defendant promised to write letter 
of apology but did not do so, are sufficient proof 
of malice in law, and defendant is liable. Halls 
v. Mitchell, 1926, 4 Dominiow L. R. 202, Ontario. 


LIFE INSURANCE a: 

Insurer cannot destroy vested rights of first 
beneficiary under life policy by waiving require- 
ment of indorsement of change of beneficiary 
thereon. Clark v. Metropolitan Life Ins. Co., 
135 Atl. 357, Maine. 


LIMITATION OF ACTIONS 


Under statute of limitations applicable to vari- 
ous kinds of actions, and providing that, if any 
action be commenced within the time allowed, 
and plaintiff therein suffer nonsuit, he ‘‘may 
commenee a new action within one year after 
such nonsuit,’’ a plaintiff may not bring re- 
peated actions after successive nonsuits, but only 
one action after expiration of the applicable 
period of limitation.. Hunter v. Ward, 15 F. 
(2d) 843. 


MASTER AND SERVANT 


Washington minimum wage law, regardless 
of its validity, does not apply when employee 
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does not devote her full time to earning of a 
living wage, but, in connection with another 
calling or with no calling, works a few hours 
per day or week, or renders only intermittent 
service. Sparks v. Moritz, 251 Pac. 583, Wash. 


In action brought under Federal Employers’ 
Liability Act, amendment to complaint, made 
more than year after accident, cannot present 
ease under Workmen’s Compensation Law and 
relate back to beginning of suit. Birmingham 
Belt R. Co. v. Ellenburg, 110 So. 709, Ala. : 


MOTOR VEHICLES 

‘‘One riding by invitation and gratuitously in 
another’s automobile cannot recover for injury 
eaused by the other’s negligence in driving, un- 
less it amounted to gross negligence.’’ Peavy 
v. Peavy, 136 8S. E. 96, Ga. 


An employer is not liable for injury to a 
child six years old, occasioned by operation of a 
motor vehicle by an employee who, after he had 
refused to permit the child to ride, discovered 
the child had climbed on the running board, and 
negligently failed to stop the truck immediately. 
Newlin v. Standard Oil Co., 251 Pae. 394, Kan. 


NEGLIGENCE 

In case where automobile struck and injured 
pedestrian, refusal to instruct that doctrine of 
last clear chance applied to plaintiff, and pre- 
eluded recovery if she discovered defendant’s 
negligence in time to avoid its consequences, 
and failed to do so, held not error. Chr. Heurich 
Brewing Co. v. MeGavin, 16 F, (2d) 334. 


In personal injury action, evidence that others 
than plaintiff had stumbled and fallen in same 
place at other times held admissible, on ground 
that it tended to show that place of accident 
was dangerous. Central Amusement Co. v. Van 
Nostran, 154 N. E. 390, Ind. 


In action against contractor for death of 
sub-contractor’s employee, evidence showing that 
decedent, while working on sixth story of build- 
ing, was struck on head by piece of plank sup- 
posed to have fallen from twelfth story, where 
men not in defendant’s employ were at work, 
held insufficient to show negligence of defend- 
ant. ‘‘The building was in process of construction 
and the falling of a fragment of material from 
an upper floor was not an event of such an 
unusual character that of itself it furnished evi- 
dence of the defendant’s negligence.’’ Kim- 
ball v. George A. Fuller Co., 154 N. E. 762, Mass. 


MUNICIPAL CORPORATIONS 


Proprietor of Mercantile business who in 
handling large quantities of heavy merchandise, 
drove conveyances across public sidewalk to 
door of building thereby temporarily obstruct- 
ing sidewalk during loading and unloading, held, 
entitled to enjoin enforcement of ordinance 
prohibiting sidewalk obstructions, as applicable 
to such temporary obstructions. Town of Lil- 
burn v. Alford Bros., 136 8. E. 65, Ga. 


NEW TRIAL 

Trial court acted within its jurisdiction in 
granting motion for new trial unless plaintiff 
remitted amount by which verdict was found to 
be excessive, but exceeded jurisdiction in an- 





nexing condition that remittitur, if made, should 
be canceled and motion overruled, if defendant‘ 
did not waive and abandon exceptions by cer- 
tain date. Brawner v. Hooper, 135 Atl. 420. Md. 


PLEADING 

Where right of recovery is fully sustained by 
the evidence, but there is defect in the plead- 
ings or notice, the trial court before denying 
relief should suggest the defect in pleading and 
give the party in default an opportunity to 
amend, and if the court fails to do so, the judg- 
ment will be reversed on appeal or writ of error. 
Aliff v. Atlas Assur. Co. 135 8. E. 903, W. Va. 


PRINCIPAL AND AGENT 

Agent is responsible for injuries caused by his 
neglect to keep in repair premises under his 
control, where charged therewith and having 
necessary means, where he would be liable if' 
controlling premises on own account, and hence, 
under agreement granting to agent sole, absolute 
control of property as to its sale, lease, and 
management and imposing duty of repair, such 
agent was liable for injuries to pedestrian on 
street, resulting from falling of portion of chim- 
ney, which had been in dangerous condition for 
some time and should have been made safe. 
Mollino v. Ogden & Clarkson Corporation, 154 
N. E. 307, N. Y. 


REMOVAL OF CAUSES 


Where construction by state courts of Wyom- 
ing statute relating to joinder of defendants, 
was uncertain, joinder of master and servant as 
defendants in action for personal injuries arising 
from servant’s negligence is not fraudulent as 
matter of law, as respects removal to federal 
court for diverse citizenship; test being plain- 
tiff’s good faith, and not probability of ulti- 
mate sanction of joinder by local court as prin- 
ciple of law. Kraus v. Chicago B. & Q. RB. Co., 
16 F. (2d) 79. 


Suit to quiet title brought by Kansas citizen 
against a Kansas citizen and non-resident par- 
ties, wherein the Kansas defendant filed a dis- 
claimer disavowing any interest, and suit was 
afterward ordered removed on petition of all 
the other defendants, removal petition alleging 
diversity of citizenship but making no claim 
of separable controversy or fraudulent joinder, 
and no order was ever made eliminating the 
Kansas defendant, and after trial the decree 
entered by the Federal Court quieted title 
against all defendants, held the suit was not 
removable and must be ordered remanded, there 
being no complete diversity of citizenship. 
Equitable Life Assurance Soe. of U. S. v. Royl, 
16 F. (2d) 68. 


SALES 

After breach of implied warranty, seller of 
automatic electric piano held not entitled to 
repossess it unless damages to which buyer was 
entitled were less than balance due on purchase 
money. Stewart v. Smith, 135 S. E. 801, 8. C. 


SEARCHES AND SEIZURES 

Search of automobile on public highway by 
prohibition agents, based on information that 
eertain Studebaker automobile, with blue head- 
lights and a driving light in center, was going 
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to haul liquor over certain road, together with 
fact that rear of car was dusty, held in viola- 
tion of defendant’s rights, under Const. Amend. 
4, United States v. Allen, 16 F. (2d) 320. 


TENDER 

In action on marine insurance policy, defend- 
ant’s tender before suit of amount less than 
that sued for held not an admission of lia- 
bility, constituting evidence that whole loss oc- 
eurred in manner to make it liable. A payment 
into court after suit is an admission only that 
plaintiff has some cause of action, or has sus- 
tained loss to amount paid in. Union Marine 
Ins. Co. v. Charles D. Stone & Co. 15 F. 
(2d) 937. 


TIME 

In suit on option contract for sale of realty 
granted for six months “from” January 11, per- 
formance on July 11 held within option period, 
under statute. Williams v. Chambers, 154 N. E. 
295, Ind. 


TORTS . 

Injury from fright—Threat of vacuum cleaner 
salesman that he would have plaintiff arrested if 
she did not pay for cleaner left at her house, can- 
not be made basis of damages for her injury in 
being stricken with apoplexy as result of such con- 
duct, where salesman had no knowledge that plain- 
tiff was anything but normal. Ocehler v. L. Bam- 
berger & Co., 135 Atl. 71, N. J. 


TRADE-MARKS AND TRADE NAMES AND 
UNFAIR COMPETITION 


That yellow has greatest visibility of all colors 
and was used therefor as safety device, held not to 
warrant decoration of taxicab in same shade of yel- 
low, in same arrangement with other colors, as 
another company’s cabs. 
135 Atl. 177, Md. 


TRUSTS 

Where evidence shows that the devisee of real 
property by acts, words, and conduct led chil- 
dren of the testator to believe that if they de- 
sisted from their expressed intention to contest 
the will they would receive at the death of the 
devisee as much as they would have inherited 
from the testator but for the will, and by rea- 
son thereof the intended contest was by them 
abandoned and quit-claim deeds made by them 
to the devisee in the will to correct errors in 
the procedure antecedent to the probate of same, 
equity will not permit the devisee to assert 


Mundon v. Taxicab Co., | 





that the abandonment of the intended contest of | 


the heirs was without consideration, in 


that | 


they could not have suecessfully contested the | 
will, but will treat the property, the legal title , 


to which was so acquired by reason of the will, 
as stamped with a constructive trust to the 
extent such heirs would have inherited an in- 
terest therein but for the will. Bunte v. Hasley, 
251 Pac. 591, Okla. 


VENUE 

Defendants, lawfully served with process, are 
debarred from raising. question of venue after 
judgment by default. Pereira v. Davis Finan- 
eial Agency, 135 S. E. 823, Va. 





WAREHOUSEMEN 


Where whisky was stolen from bonded ware- 
house in which it was stored with government’s 
permission, awaiting transshipment to foreign 
country, warehouseman was not entitled to assert 
that bailor had no property therein under Vol- 
stead Act, and therefore suffered no damages 
from its loss, because whisky was imported with- 
out written consent of Commissioner of Inter- 
nal Revenue, in absence of any steps to seize 
liquor by government before theft, notwithstand- 
ing subsequent seizure of remainder thereof. 
Gonch v. Republic Storage Co., Inc., 219 N. Y. 
Supp., 46. 


WEAPONS 


Where two parties were jointly engaged in a 
hunting expedition, and, during such hunt, both 
unlawfully fired across a public highway, and a 
person traveling thereon was shot, the parties 
are jointly and severally liable, although it is 
impossible to tell with certainty who inflicted 
the injury. Oliver v. Miles, 110 So., 666, Misa. 


WORKMEN’S COMPENSATION 


Death of employee, when struck by train 
while crossing tracks on way to work over route 
customarily used by employees, and which he 
was impliedly invited to use by employer, not- 
withstanding different means of entrance over 
more circuitous route, held to have arisen out 
of or in ‘‘course of employment.’’ Bountiful 
Brick Co. v. Industrial Commission of Utah, 
251 Pac. 555, Utah. 


Infant under age of 16 employed by defendant 
and put to work without employment certificate 
required by statute, cannot bring common-law 
action against employer for injuries, but must 
seek compensation under Workmen’s Compensa- 
tion Act, notwithstanding illegal contract of 
employment. Humphries v. Boxley Bros. Co. 
135 S. E. 890, Va. 


Italian employee, habitual drinker of wine, 
sustained hernia, was operated on therefor, de- 
lirium tremens followed, and he died. There 
was evidence that the operation, shock and pain 
were contributing causes of the acute delirium, 
and commission found that operation and sub- 
sequent complications caused death. Held, that 
even if drink habit was a predisposing factor 
in bringing on delirium attack and death, never- 
theless if the injury and operation were material 
factors, in the absence of which death would 
not have occurred when it did, dependents are 
entitled to compensation. Award affirmed. 
Valeri v. Village of Hibbing, 211 N. W. 8, Minn, 


Scope of Employment.—Where elderly. em- 
ployee whose duties required him to go from 
one of the employer’s warehouses to another, 
and who was allowed to use the tramways and 
was repaid the fares he expended, was injured 
by attempting to board a moving tramway ear, 
held that whether his injury arose out of and- 
in the course of his employment is a question 
of fact depending on speed of car, ete., and 
whether his conduct was so unreasonable as to 
be outside his employment. Guest v. Gaston & 
Co., 1927, 1 K. B. 1, English. 
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ACTIONS ® 

The Declaratory Action as an Alternative 
Remedy. [Loesch v. Manhattan Life Ins. Co., 
218 N. Y. Supp. 412.] 36 Yale L. J. 403-408. 


ADMIRALTY 


Innocent Mistake in Contract Corrected. 
[Seaboard Fuel Corp. v. United States, 14 F. (2) 
339, Pa.] 36 Yale L. J. 414. 


Wharfboat Not a ‘‘Vessel’’ Within Limited 
Liability Statute. [Evansville and Bowling 
Green Packing Company v. Chero Cola Bottling 
Company, 46 Sup. Ct. 379.] 36 Yale L’ J. 415. 


Stevedores Are ‘‘Seamen’’ Within the Jones 
Act. [International Stevedoring Co. v. Haverty, 
47 Sup. Ct. 19.] 36 Yale L. J. 414. 


BANKRUPTCY 


Mechanic’s Lien—Valid When Filed After 
Adjudication. Note.—13 Va. L. R. 232-235. 


Provable Claims—Bankruptcy Not Breach of 
Unexpired Lease. [Wells v. Twenty-first Street 
Realty Co., 12 F. (2d) 237.] 36 Yale L. J. 418, 


Making False Statement to Obtain Surety 
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re Ford, 14 F. (2d) 848, Wash.] 36 Yale L. J. 
416. 


Proceeds from Property Fraudulently Con- 
veyed as to Existing Creditors Only Distributed 
to All Creditors. [Mullen v. Warner, 11 F. (2d) 
62.] 36 Yale L. J. 417. 


BANKS AND BANKING 


National Banks—Assessment of Stockholders. 
(First Natl. Bank in Eureka v. First Natl. 
Bank of Eureka, 14 F. (2d) 129, Kan.] 75 Pa. 
L. R. 267. 


BILLS AND NOTES 
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out Funds Does Not Include Postdated Check. 
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L. R. 163. 


CAEBRIEERS 

Logging Railroads as Common Carriers. 
[Dawkins Lumber Co. v. L. Carpenter & Co., 
281 S. W. 1013, Ky.] 11 Minn. L. R. 178. 


COMMERCE 


Automobiles—Carriers—Effect of the Com- 
merce Clause of the U. S. Constitution on State 
Regulation of Motor Vehicles Operating as 
Common Carriers. Note.—1l1l Minn. L. R. 157- 
162. 

Carriers—Federal Control Over Establishment 
of Physical Connections Between Carriers in 
Interstate and Intrastate Commerce. [Alabama 
& Vicksburg Ry. Co. v. Jackson & Eastern Ry. 
Co., 46 Sup. Ct. 535.] 11 Minn. L. R. 164. 


CONSTITUTIONAL LAW 


THE POWER OF THE PRESIDENT TO RE- 
MOVE OFFICERS OF THE ARMY. By EI- 
bridge Colby. 15 Georgetown L. J. 168-173. 


The President’s Power of Removal. [Myers 
v. United States, 47 Sup. Ct. 21.] 36 Yale L. J. 
390-393. 


Kansas Industrial Court — Regulations of 
Strikes. [Dorchy v. Kansas, 47 Sup. Ct. 86.] 
75 Pa. L. R. 268-270. 


Zoning Ordinance As Reasonable Exercise of 
Police Power. [Village of Euclid v. Ambler 
Realty Co., 47 Sup. Ct. 114.] 36 Yale L. J. 427. 


Legislation Impairing Rights Obtained by 
Contract with the Federal Government. [U. S. 
v. Heinrich, 12 F. (2d) 938.] 15 Georgetown 
L. J. 184. 


The Chrysler Plan of Insurance. [Palmetto 
Fire Ins. Co. v. Conn., Chrysler Sales Corpora- 
tion v. Johnson, Chrysler Sales Corporation v. 
Spencer, 47 Sup. Ct. 88.] 36 Yale L. J. 419. 
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CONTRACTS 

Quasi-Contracts—Money Paid Under Mistake 
of Fact—Balance of Fault. [R. E. Jones, Ltd. 
v. Waring & Gillow, Ltd., A. C. 670, English.] 
75 Pa. L. R. 274. 


CORPORATIONS 

Reacquired Stoeck—Liability of Transferees. 
[Ewing v. Swenson, 208 N. W. 645, Minn.] 11 
Minn. L. R. 167. 


COURTS 
JURISDICTION OVER NON-RESIDENTS. 
By Herbert Barry. 13 Va. L. R. 175-205. 


Concurrent Jurisdiction of State and Federal 
Courts.——Actions in Personam—Pendency of Ae- 
tion in One Court no Barto Proceedings in Other 
Court. [General Outdoor Advertising Co. v. 
Williams, 12 F. (2d) 773.] 36 Yale L. J. 419. 


CRIMINAL LAW 

Judgment Rendered on Sunday is ‘‘Void.’’ 
[People v. Ramsey, 217 N. Y. Supp. 799.] 36 
Yale L. J. 421. 


Homicide—Right to Defend Person Not a 
Relative. [Wilkes v. State, 280 S. W. 786, Tex.] 
11 Minn. L. R. 170. 


Cross-Examination to Impeach—Discretion of 
Trial Judge. [Commonwealth v. Sacco, 151 
N, E. 839, Mass.] 36 Yale L. J. 384-390. 


Federal Probation Act—Probation After 
Execution of Sentence Commenced. [United 
States v. Chafina, 14 F. (2d) 622, Ariz.] 36 
Yale L. J. 420. 

Imposition of Prison Sentence After Plea of 
Nolo Contendere, Permissible. {Hudson v. 
United States, 47 Sup. Ct. 127.] 36 Yale L. J. 
421. 

Searches and Seizures—Admissibility of Evi- 
dence Unlawfully Obtained—Proper Time for 
Objection. [People v. Bass, 209 N. W. 927, 
Mich.] 11 Minn. L. R. 179. 

Accessory Before the Faect—Conviction of the 
Aevessory of a Higher Degree of Crime Than 
the Principal. [Fleming v. State, 108 So. 143, 
Miss.] 11 Minn. L. R. 169. 


CU° TOMS LUTIES 
THE FLEXIBLE PROVISIONS OF THE 


TARIi}? ACT. Ly Walter F. Welch. 13 Va. 


L. R. 206-228. 


LE‘D BODIES 

tight of Removal hy Surviving Spouse. 
[Yone v. Gorman, 152 N. E. 126, N. Y.] 11 
Minn. L. R. 171. 


Estate of Divorced Father Not Under Duty 
to Support Disinherited Child. [Rice v. An- 
drews, 127 Mise. 826, N. Y.] 36 Yale L. J. 424. 


Right to Determine Custody of Child—Full 


Faith and Credit Clause. [Barnett v. Blakeley, 
209 N. W. 413, Iowa.] 13 Va. L. R. 229-232. 


DOMICILE 
Domicile of Choice—Fixed Rules. Note.—36 
Yale L. J. 408-413. 











EVIDENCE 

Admissibility of Custom or Habit as Proof 
of an Act. Farnham & Sons v. Wark, 134 Atl. 
603, Vt.] 36 Yale L. J. 422. 


New Jersey Rule of Admissibility of Parol- 
Evidence to Show Written Instrument a 
‘*Sham.’’ Note—75 Pa. L. R. 261-266. 


Competency of Feeble-Minded Witness—Abuse 
of Discretion of Trial Court. [Ruocco v. 
Logiocco, 134 Atl. 73, Conn.] 36 Yale L. J. 423. 


FEDERAL COURTS 


SOME CONFLICTING DECISIONS OF THE 
UNITED STATES SUPREME COURT. Part I. 
By Hugh Evander Willis. 13 Va. L. BR. 155-174. 


Presumption of Jurisdiction. (Barnette v. 
Wells Fargo Nevada Nat. Bank of San Fran- 
cisco, 46 Sup. Ct. 326.) 11 Minn. L. R. 168. 


HIGHWAYS 

Branch of Tree Overhanging—Liability of 
Owner for Damage to Passing Vehicle Caused 
by Breaking of Branch. [Noble v. Harrison, 
42 T. L. R. 518.] 25 Mich. L. R. 307. 


HISTORICAL 

ERRING JUDGES OF THE FOURTEENTH 
CENTURY. By William Renwick Riddell, 21 
Il. L. R. 543-557. 


INSURANCE 

State Licensing of Agents—The Chrysler Fire 
and Theft Policy. [Palmetto Insurance Co. v. 
Conn., 47 Sup. Ct. 88.] 75 Pa. L. R. 273. 


INTERNAL REVENUE 

Contract for Annuity is Income for the Year 
the Contract is Made. [Platt v. Bowers, 13 F. 
2d) 951.] 36 Yale L. J. 428. 


INTERNATIONAL LAW 

Immunity of Public Merchant Vessels from 
Process in Foreign Jurisdictions. [The Pesaro, 
45 Sup. Ct. 611.) 11 Mian, L. R. 172. 


INTERT LEADER 

Recuirement of Privity. [Jax Ice & Cold 
Storage Co. v. South Florida Farms Co., 109 So. 
212, Fla.] 11 Minn. L. R. 172. 


INTOXICATING LIQUORS 

Right to Search Person Under a Warrant to 
Search Premises. [State v. Wuest, 208 N. W. 
899, Wis.] 11 Minn. L. R. 180. 


Kighteenth Amendment Concurrent Power of 
Congress and the Several States. [Hebert v. 
Louisiana, 47 Sup. Ct. 103.]| 11 Minn. L. R. 173, 


Legality of Seizures of Evidence by Coast 
Guard Beyond the Twelve-Mile Limit. [Lee v. 
United States, 14 F. (2d) 400.] 36 Yale L, J. 
428. 

Constitutionality of Act Making Possession 
of Liquor a Criminal Offense. [Riggs v. United 
States, 14 F. (2d) 5.] 11 Minn. L. R. 166, 
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JUDGMENTS 
Full Faith and Credit—Collateral Attack on 


Sister State Judgment Obtained by Fraud. 
Note.—11 Minn. L, R. 150-157. 
Recognition of Foreign Judgments. [John- 


ston v. Compagnie Generale Transatlantique, 
152 N. E. 121, N. Y.] 15 Georgetown L. J. 186. 


JUSTICES OF THE PEACE 


THE JUSTICE OF THE PEACE SYSTEM IN 
THE UNITED STATES. By Chester H. Smith. 
15 Cal, L. R, 118-141. 


LANDLORD AND TENANT 


Breach of Conditions—Waiver of Forfeiture 
—Effect of Acceptance of Rent After Breach 
of Conditions. [Central Union Trust Co. of 
New York v. Blank, 210 N. W. 34, Minn.] 11 
Minn. L. R. 174. 


LIABILITY INSURANCE ; 


Defense by Insurer of Suit Against Insured 
is Waiver of ‘‘breach’’ of Condition as to No- 
tice. [Di Francesco v. Zurich General Accident 
& Liability Ins. Co., 134 Atl. 789, Conn.] 36 
Yale L. J. 424. 





LIFE INSURANCE | 

Deferred Settlements in Life Insurance— | 
‘¢Trusts’’ or ‘‘Debts.’’ [Cronbach v. Aetna 
Life Ins. Co., 284 S. W. 72, Tenn.] 36 Yale 
L. J. 394-403. 


MARRIAGE 

Bigamy—Validity of Infant Marriage When 
Not Annulled by Court. [State v. Sellers, 134 
S. E. 873, S. C.] 36 Yale L. J. 426. 





MASTER AND SERVANT 


Fellow-Servant Rule—Application in Cases of 
Damages to Employee’s Property. [Setzkorn 
v. City of Buffalo, 215 N. Y. Supp. 584.] 11 
Minn. L. R. 175. 


MONOPOLIES 


Price—Maintenance 
Methods of Competition’’ 
Trade Commission Act. Note.—75 Pa. 
248-257. 


Practices as ‘‘Unfair 
Under the Federal 
L. R. 


MORTGAGES 

ersonal Property — 
*ersonalty as Making 
Brow», v. Leo, 12 F. 


Mortgage of Real and 
Mortgagor’s Right to Sell 





Mortgage Void in Toto. 
(2d) 350.] 


11 Minn. L. “.. 176. 


MUNICIPAL CORPORATIONS 

Contracts to Lowest Bidders—Effect of Stipu- 
lations in Contract Not Found in Published 
Notice. [Gjellefald v. Hunt, 210 N. W. 122, 
Iowa.] 15 Georgetown L. J. 194, 


NAVIGABLE WATERS 

Submergence and Reliction as Affecting Title 
to Land. [Baumhart v. McClure, 153 N. E. 211, 
Ohio.] 15 Georgetown L. J. 196. 


NEGLIGENCE 

Liability of Maker to Third Party for De- 
fective Product. [Ford v. Sturgis, 14 F. (2d) 
253.] 75 Pa. L. R. 279-280. 


PLEDGES 

Power of Sale in Pledgee Not Acquired by 
Assignee. [Hazelton v. Holt, 285 S. W. 1115, 
Tex.] 36 Yale L. J. 427. 


PRINCIPAL AND AGENT 

Renunciation by Agent—Liability for Tort. 
[State ex rel. Mountain Grove Creamery, Ice 
and Electric Co. v. Cox, 286 S. W. 368, Mo.] 
11 Minn. L. R. 177. 


PUBLIC SERVICE 
PRINCIPLES UNDERLYING REASONABLE 


RATES, By Nathaniel T. Guermsey. 2 Ala. L. 
J. 3-11, 
SALES 

Vendor’s Lien—Conditional Sale—Deficiency 
Decree. [Malone v. Meres, 109 So. 677, Fla.] 


75 Pa. L. R. 270. 


TAXATION 

Capital Stoek Tax—Non-Deductible Assets. 
[Commonwealth v. Sunbury Converting Works, 
134 Atl. 438, Pa.] 75 Pa. L. R. 276. 


Liens—Superiority of Prior Mortgage Over 
State Hail Insurance Tax Lien. [State v. 
Johnson, County Auditor, 208 N. W. 966, N. D.] 
11 Minn. L. R. 182. 


Constitutional Law—Validity of State Tax 
on Rolling Stock of Foreign Corporation Which 
Has no Trackage within the State. [Common- 
wealth, by Mays, Revenue Agent v. Union Pae. 
R. R., 283 S. W. 119, Ky.] 11 Minn. L. R. 181. 


VENDOR AND PURCHASER 
Written Contracts Conclusive Effect of Clause 


Exeluding all Prior Representations. [Sullivan 
v. Roche, 153 N. E. 549, Mass.] 75 Pa. L. R. 
281. 

WAR 


Confiscation of Enemy Ships. [Littlejohn & 
Co. v. U. S., 46 Sup. Ct. 244.] 15 Georgetown 
L. J. 189. 








